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Application/Control Number: 09/994,492 
Art Unit: 3732 

Claim R j ctions - 35 USC § 102 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 

use or on sale in this country, more than one year prior to the date of application for patent in the United 

States. 

Claims 1,4-7 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Winston (5,135,528). 

With respect to claim 1, Winston disclose a cutting instrument (1) comprising a 
handle (5) a head (7) having a distal end with a blade (20), the head connected to the 
handle; and, a spacer means (22) connected to the head for extending a spacing 
between a pair of bones forming a joint. 

A recitation of the intended use of the claimed invention must result in a 
structural difference between the claimed invention and the prior art in order to 
patentably distinguish the claimed invention from the prior art. If the prior art structure is 
capable of performing the intended use, then it meets the claim. In a claim drawn to a 
process of making, the intended use must result in a manipulative difference as 
compared to the prior art. See In re Casey, 152 USPQ 235 (CCPA 1967) and In re 
Otto, 136 USPQ 458, 459 (CCPA 1963). 

With respect to claims 4-7, Winston discloses all the limitations, as set forth in 
column 2, lines 10-68, column 3, lines 1-12 and as seen in the FIGS. 

Allowable Subject Matter 

Claims 2,3 are objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 
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The following is a statement of reasons for the indication of allowable subject 
matter: the prior art fails to disclose or reasonably teach a ligament cutter comprising a 
pair of joints spacers, the blade spanning the joint spacers, the joint spacer having a 
thickness. 

Claims 7-18 are allowed. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 


applicant's disclosure. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Pedro Philogene whose telephone number is (703) 
308-2252. The examiner can normally be reached on Monday to Friday 6:30 AM to 
4:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner’s 
supervisor, Kevin P Shaver can be reached on (703) 308-2582. The fax phone 
numbers for the organization where this application or proceeding is assigned are (703) 
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872-9302 for regular communications and (703) 305-3591 for After Final 
communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is (703) 308- 
0858. 


Pedro Philogene 
March 4, 2003 
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